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I. INTRODUCTION
Italy is unique in the Euro Area for having a special insolvency regime for large enterprises. Known as the "extraordinary administration" (amministrazione straordinaria) for large enterprises, the stated goal of this regime is to ensure the continuation of the firm's productive activity and the preservation of the operational unity of businesses. As a result, distressed large companies can maintain employment and production levels during the insolvency procedure while designing a plan for restructuring or sale of the business as a going concern. In this way, the harmony with social partners can be preserved.
The special insolvency regime was originally introduced in response to the industrial crisis of the 1970s. It was aimed at addressing the inadequacies of the old insolvency law, which focused on the liquidation of debtors' assets. It introduced many technical innovations, including the treatment of the insolvency of enterprise groups. Over time, the special regime has been used in all major corporate insolvency cases, with legal amendments introduced along the way to adapt to regulatory concerns or address individual cases (e.g., Parmalat in 2003 and Alitalia in 2008) .
Extraordinary administration continues to play an important role in the Italian insolvency system despite processing much fewer cases than the general regime.
Ordinary insolvency cases in 2017 included 12,009 bankruptcy liquidations (fallimenti) and 589 bankruptcy reorganizations (concordati preventive). In contrast, there were only 10 cases of special insolvency regime in the same year. The dominance of small and medium enterprises in the Italian economy compared to other EU countries (see Bugamelli et al., 2018) could perhaps explain part of this contrast. That said, even though the special regime is not often used, it has a very important signaling effect regarding the authorities' willingness to intervene in saving large enterprises and corporate groups, given the high-profile cases brought forth and the attending concerns over employment.
Several criticisms have been levelled off against this special regime. First, the regime reduces the role of the judiciary vis-à-vis the Ministry of Economic Development (MED), in charge of administering the procedure. Second, creditors play a passive role in the insolvency process while bearing most of losses from the forced continuation of the business activity, even when prospects of returning to viability may be negligible. Finally, the special proceedings maintain employment, albeit temporarily, at the expense of private and public creditors and, more generally, of investment and competitiveness. This paper analyses the desirability of the special regime from a legal and empirical perspective. It finds that the special regime is rarely successful in achieving its stated aim of restructuring companies and instead leads in most cases to the sale of the business after 2-3 years of administration. Once the parts of the group that are viable are sold, the remaining assets are disposed during a liquidation phase which is lengthier, than the general regime. Throughout this process, creditors' rights are sidelined and their investment is eroded. The lack of public information on credit recoveries and the direct costs involved makes it difficult to assess empirically the cost of the procedure; tracking recovery rates and the direct costs incurred in these procedures would help to assess the economic trade-offs involved, identify the costs to all stakeholders and increase transparency. The paper, nonetheless, attempts to estimate such cost and finds that the combined loss to creditors and the state could translate to a cost per transferred employee of about 14 times GDP per capita.
The shortcomings of the special regime suggest grounds for its repeal. Extraordinary administration, with its focus on preserving employment of failed entities at a high cost to creditors and the state, likely hinders more generally economic efficiency and could weigh on investment and job creation. Based on international best practice and experience, the paper concludes that consideration should be given to folding the special regime into the general insolvency regime, with added provisions to allow for state intervention in specific welldefined circumstances.
This paper makes several contributions compared to similar work. The closest paper to this study is the work of Danovi (2010) , which looks at the characteristics of the special regimes up to 2008. This paper takes a more holistic view by analyzing the regime both from a legal and empirical perspective. It also uses a longer data set with coverage extending to 2016. Finally, it makes use of a full set of financial metrics of Italian companies to draw comparisons between companies involved in the special insolvency regime and those that are healthy and infers the extent of the procedure's cost. The rest of the paper is organized as follows. Section II describes the special insolvency regime. Section III explains the data sources and Section IV presents the main empirical findings. Section V discusses the findings and identifies the features of the special regime that deviate from international standards and best practices, and their economic effects. Section VI concludes by providing policy recommendations.
II. OVERVIEW OF THE REGIME

A. Origins and Evolution
The first extraordinary administration procedure-known as the Prodi law-was enacted in the wake of the 1970s industrial crisis. With its almost exclusive focus on liquidation, the old bankruptcy regime, the legge fallimentare of 1942, was ill-equipped to address the challenges of the continuity of businesses as going concerns. A decree was adopted in January 1979 on "urgent rules for the administration of large enterprises in crisis", which became known as the "Prodi law" when adopted in April 1979.
2 The law was primarily aimed at protecting enterprises and employment through the continuity of business activities and their restructuring. In practice, many of the enterprises subject to extraordinary administration ended up being liquidated, and the main effect of the procedure was to cushion the impact of insolvency on workers by delaying layoffs. The special procedure attracted criticism because of the discretion in admitting companies into the procedure, including cases where companies were deeply insolvent, delays in processing cases, and the excessive powers conferred upon the administration.
The Prodi law was amended in 1999-henceforth called the Prodi-bis law-after it was found to be incompatible with European law. Following the enactment of the Prodi law, the European Commission (EC) and the European Court of Justice (ECJ) reacted in several instances against the results of the application of the extraordinary administration procedure given its anti-competitive features. The landmark decision of the ECJ in the Piaggio case 4 established that the Prodi law was incompatible with the state aid rules under European law, since it created a regime where enterprises had automatic access to state aid, without distinguishing between those that deserved or did not deserve receiving state support. As a result, a revised version of the law was adopted and a new procedure, known as "Prodi-bis", was regulated in the legislative decree of 8 July 1999, n. 270. The changes sought to address the issues raised by the EC and the ECJ in their analysis of the incompatibility of the Italian law with European state aid rules (see Box 1).
A new special regime for very large enterprises was created in 2003-dubbed the Marzano law-to address some of the inadequacies of the Prodi-bis law. The insolvency of the Parmalat group in 2003 prompted the authorities to enact special legislation to address the complex issues raised by this case. The new procedure is based on the Prodi-bis law, but with special rules for very large enterprises by allowing for more flexible and less cumbersome procedures, reducing the possibilities of liquidation, and assigning more powers to the administration at the expense of the judiciary. 
B. Standard Versus Extraordinary Insolvency
Extraordinary administration procedures present very different features from those of standard insolvency procedures. There are three major differences:
• Minimum group size. The special procedure is aimed at large enterprises, defined mostly by the number of employees and the size of debt.
6 o In the Prodi-bis procedure, large enterprises are defined as those employing at least 200 workers, a level considered as a medium-size enterprise elsewhere in Europe. 7 In addition, debt must represent at least 2/3 of the value of the groups' assets or income. In the Marzano procedure, large enterprises are defined as employing a minimum of 500 people and having at least €300 million in debt. Initially, the thresholds were set at 1,000 employees and €1 billion in debt but were found too strict following the airline Volareweb case.
9
• Objectives. The explicit goal is to preserve the enterprise, despite its state of insolvency, through restructuring or reconversion of the economic activity of the group, typically via a sale. 10 The procedure admits companies which "present concrete prospects for the recovery of the business activity".
11 More than often, this goal is accompanied with the preservation of jobs during the procedure and even more so following the sale of the company, where "the purchaser must undertake to pursue the business activity [of the company] for at least two years and to maintain the employment levels established at the time of the sale for the same period."
12
•
Structure of the procedure and role of stakeholders. The procedure has been defined as a "quasi-administrative" or "quasi-judicial" procedure since it is a hybrid of a judicial and an administrative procedure. It assigns a prominent role to the MED and the commissioners appointed by the Ministry who have to liaise with the courts.
Creditor protection and participation is minimized, as their interests are merely "taken into account", in contrast to a normal insolvency process where the interest of the creditors determine the envisaged solutions to the insolvency.
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The special procedure presents significant differences in its two versions. For this reason, it is necessary to have a separate description of the extraordinary administration regime (Prodi-bis) and the special regime for very large enterprises (Marzano).
C. Extraordinary Administration for Large Groups (Prodi-bis)
Access criteria. Beyond the quantitative criteria on workers and debt noted above, the enterprise must be declared insolvent, meaning unable to meet its obligations to creditors, and there must be specific prospects for the economic recovery of the enterprise. The procedure affects all the enterprises within the group.
Judicial phase. The process starts with a judicial phase, also known as "observation period", where insolvency is ascertained.
• First, the court must declare insolvency, at the request of the debtor or the creditors or the public prosecutor or even ex officio by the court, as extraordinary administration cannot be initiated if another insolvency procedure is already in train. Before 7 declaring insolvency, the court gives the MED a hearing, including an invitation to indicate the names of one or three judicial commissioners, 14 to be appointed by the court in case the enterprise is declared insolvent.
• Once insolvency is declared, the court appoints a judge to oversee the procedure, and one or three judicial commissioners as indicated by the MED. The court sets a deadline for the submission of claims by the creditors and may decide to allow the debtor to continue managing the business or, instead, assigns the judicial commissioner to manage the business.
• Within the judicial phase, and within a deadline of thirty days from the date of the insolvency declaration, the judicial commissioner must deliver a report on the causes of the insolvency and the prospects for economic recovery. The report also assesses the value of the enterprise and describes and assesses its liabilities. A copy of the report is delivered to the MED. 15 The MED submits its own opinion regarding the admission of the enterprise to the procedure. 16 After examining the report, and all relevant opinions and comments, the court declares the commencement of the extraordinary administration. If the court finds that the requirements for extraordinary administration are not met, it will instead declare the bankruptcy of the enterprise.
17
Operational phase. In the second phase of the procedure, the administration has a leading role. The admission to the extraordinary administration requires good economic recovery prospects achieved through two different programs 18 : a) a restructuring plan, which should not last more than two years 19 ; or b) a transfer plan, based on the sale of the enterprise as a going concern, after continuing the business activities for a period no longer than one year.
20
Once extraordinary administration starts, the court establishes measures for the continuation of the enterprise by the judicial commissioner, until the appointment of an extraordinary commissioner. 21 Subsequently, the MED appoints one or three extraordinary commissioners 8 to take over the management of the enterprise and perform the critical roles of the procedure. The MED also appoints a surveillance committee, which has a consultative function.
22
Even though the extraordinary commissioner, assisted by experts, manages the business, there are special actions that require the opinion of the surveillance committee and the authorization of the MED. These include: 1) the sale and lease of enterprises or of economic units; and 2) sales, leases and encumbrances of real estate assets; block sales of movable assets; pledges or transactions of indeterminate value or for a value higher than €2,065,682.
23
The continuation of the enterprise is protected by the legal effects of the procedure. First, there is a stay of creditor actions without any exceptions, allowing continuation of the business without the disruption of enforcement lawsuits. 24 Second, avoidance actions are restricted to cases where there is a program of sale of the business, and only the extraordinary commissioner can undertake these legal actions. Third, the extraordinary commissioner can interfere with executory contracts, but not with labor contracts, or lease contracts where the debtor is the lessor. 25 Finally, the claims related to the continuation of the business represent expenses of the procedure and have priority over the existing creditor claims.
26
The extraordinary commissioner must present a program within 60 days after the commencement of the procedure. 27 The program is drafted under the supervision of the MED, in conformity with the industrial policy guidelines adopted by the MED aiming to safeguard the operational unity of the enterprise while "taking into account the interests of the creditors".
28 If the implementation of the program requires guarantees from the Treasury, or any other facilitating measures, it would need to abide by EU state aid rules.
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The program must include the following: (i) the business activities that will be continued and those that will be discontinued; (ii) a plan for the liquidation of the assets that are not essential for the continuation of the enterprise; (iii) financial and economic projections for the continuation of the business; (iv) mechanisms to cover the financial needs of the business, including possible financial assistance by the state; (v) if the program contemplates the sale of the business, it must indicate whether offers have already been received and the 22 The committee must have three or five members: one or two of them must be selected among the unsecured creditors; and two or three will be selected among experts identified by the MED. The committee provides its opinion over key aspects of the process. The committee can inspect the financial statements and documents of the procedure at any time and can also request information or clarifications from the extraordinary commissioner or the insolvent debtor. expected recovery for creditors; and (vi) if the program contemplates the restructuring of the business, it must include the eventual recapitalization of the enterprise, changes to the structure of the enterprise, and the timeline and modalities for the satisfaction of the creditors' claims, which can also be based on a composition with the creditors.
30
The MED authorizes the execution of the program after hearing the surveillance committee.
31
If the program includes state aid, it would require a decision from the EC. If the EC denies it, the commissioner will have to present a new program which does not involve state aid.
32
Subsequently, the extraordinary commissioner implements the program and presents a progress report to the MED every three months. 33 After completion of the program, the extraordinary commissioner presents a final report. The reports are also delivered to the surveillance committee, which adds its opinion. The reports and opinions are deposited with the court and accessible to all interested parties.
The implementation of the program of sale requires a prior valuation of the business. The acquirer must commit to continue the activity for two years at least, maintaining the employment levels agreed at the time of the sale. The selection of the acquirer considers the offer price and the reliability of the bidder and its business plan, including the preservation of jobs. 34 It is possible to agree on a partial transfer of employees and modify subsequently the employment conditions. 35 After the sale, the commissioner distributes the proceeds among creditors.
At any point, the process can be transformed into bankruptcy if the programs fail or the chances of success become low. The procedure can be closed if: 1) the enterprise recovers its solvency before the end of the program; or 2) if there is a composition agreed by the creditors, which must be authorized by the MED after receiving the opinion of the extraordinary commissioner and after a hearing with the surveillance committee. The composition must remain in line with preserving the enterprise.
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D. Extraordinary Administration for Very Large Groups (Marzano)
Access criteria. Although access is limited to very large enterprises, other requirements are looser than under Prodi-bis. Insolvency is a requirement, but it is not assessed at the commencement of the procedure. There is also no express requirement of "specific prospects of economic recovery" of the enterprise. When the law was enacted in 2004, it only covered enterprises with at least 1,000 workers and €1 billion of debt. However, in 2005, the thresholds were lowered to 500 workers and €300 million of debt.
30 A composition ("concordato") is a consensual agreement between the debtor and its creditors whereby the creditors reschedule or reduce debt against the debtor to resolve the insolvency situation. 
Initiation of the procedure:
In contrast to the Prodi-bis procedure, the initiation of Marzano procedure is entirely administrative. Under the Marzano law, the debtor applies directly to the MED and, at the same time, submits an insolvency application to the court. The Minister initiates the extraordinary administration procedure by decree, without waiting for the resolution of the court. 37 The court issues the insolvency declaration within five days of the communication of the decree by the Minister.
Role of the extraordinary commissioner. As under the Prodi-bis procedure, the MED appoints one or three extraordinary commissioners. But the extraordinary commissioner has also the function of the judicial commissioner and manages the company until the declaration of insolvency. Within sixty days from the appointment, the extraordinary commissioner must produce a report similar to the report of the judicial commissioner under the Prodi-bis proceedings. 38 The commissioner can also ask the extension of the procedure to other enterprises in the group.
Program for the extraordinary administration. Within 180 days following his or her appointment, the extraordinary commissioner must present a program together with a report on the causes of the insolvency and the valuation and analysis of the enterprise assets, business activities and liabilities. 39 Under the original Marzano procedure, the program could only be a restructuring program, and the sale of the enterprise could only be attempted if the restructuring program was not approved. However, after the Alitalia amendments in 2008, it is possible to implement a sale of business program under this proceeding. The restructuring program can include a composition with creditors which could foresee the division of creditors in classes. 40 , 41 The composition proposal must be authorized by the MED after assessing the correctness in the formation of creditor's classes. The composition requires the approval of a majority of creditors representing the majority of claims in every class. 42 If one or several classes vote against the composition, the MED can disregard the negative vote if a majority of classes voted in favor. In this case, the dissenting classes will be treated at least as they would have been under other practicable alternatives. 43 If creditors do not approve the composition, the extraordinary commissioner will introduce variations to the plan. The extraordinary commissioner can present to the MED a plan for the sale of the enterprise. 44 37 See Art. 2, Decree-law n. 347. 38 The sixty-day period to produce the report can only be extended once, for an additional sixty days (art. 3.2, Decree-law n. 347).
39 See Art. 4.2, Decree-law n. 347. The deadline to present the program can be extended by the Minister for an additional 90-day period. 40 See Art. 4 bis, Decree-law n. 347. 41 The only requirement to create classes is that the creditors share "homogenous economic interests" (Art. 4 bis, Decree-law n. 347). For instance, it is possible to create a class for small creditors, or a class for bond creditors. 42 However, abstention by creditors is deemed equivalent to a positive vote to the composition. 43 The usual alternative would be the liquidation of the enterprise. This interesting provision shows the influence of U.S. law (cram-down under Chapter 11, §1129).
Other special rules. The Marzano procedure incorporates other special rules, some of which have been introduced by successive reforms targeted at specific insolvency cases:
• Enterprises providing essential public services and strategic enterprises. A series of legislative changes were introduced to address the 2008 crisis of Alitalia. 45 These changes allow the sale of the enterprise at market value in private negotiations, with the goal of maintaining the delivery of essential public services. 46 An advantageous treatment regarding anti-trust and licensing requirements is also included in these amendments. Similar provisions have been introduced for strategic enterprises.
47
• Transactions during the process. The MED can authorize transactions during the process, such as the sale or lease of assets, businesses or economic units, as long as the goal is the restructuring of the enterprise or group of enterprises. 48 Until the authorization of the restructuring program is granted, the MED can authorize transactions necessary for the continuation of the business. This does not include acts of ordinary administration or acts below €250,000, which do not require authorization.
• Avoidance actions. In contrast to the general procedure, the extraordinary commissioner under the Marzano law can undertake avoidance actions even after the authorization of the restructuring program, as long as the avoidance actions are conducive to the objectives of the program.
49
III. DATA SOURCES
To study the effectiveness of the procedure, data were collected for the two special regimes starting in 1999, when the amendments to abide by EU recommendations were introduced. The main source for this data is the MED and covers the period from 2000 until 2017. The data contain information on the 120 groups intervened under the Prodi-bis procedure (representing a total of 329 companies) and the 25 groups intervened under the Marzano procedure (representing a total of 231 companies). The total number of observations is 145 groups, representing 560 companies.
To obtain balance sheet and income statement information, firms undergoing the procedure were matched with information from the Orbis database. This database is proprietary of the Bureau van Dijk, which sources its information for the universe of Italian companies from the Cerved Group in Italy. Every Italian company with a tax ID that files at the Chamber of Commerce is included in the database. The total number of active and inactive Italian companies in the database is close to 7 million. Orbis provides also non- 48 See Art. 5, Decree-law n. 347.
financial information, such as the number of employees, the region of operation, shareholder structure, etc. Prodi-bis and Marzano firms are compared against the universe of Italian firms-excluding financial firms-with more than 200 employees. Statistics are considered at the company group level, as some companies within groups are not financially independent.
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The focus of the empirical approach is somewhat restrained by the limitations of the database. For instance, financial data are only available up to one or two years before the application for extraordinary administration, precluding an analysis of the financial performance of firms once they are admitted into extraordinary administration. In addition, due to issues related to the identification of insolvent firms in Orbis, it is not possible to compare the financial performance of firms undergoing extraordinary administration with those under the general insolvency regime.
It is also important to note that recovery rates for creditors following the application of the procedures are not publicly available. Such data would allow for a more complete assessment of the efficiency of the procedures. For standard reorganization procedures, Danovi et al. (2018) show that repayment of creditors takes less than a year and usually results in full recovery for secured creditors. 51 If, for instance, extraordinary administration recovery rates are lower and take longer to accrue even for secured creditors, then the procedures would necessarily be highly inefficient compared to the standard regime. Given their importance, publication of these data would be very useful. In any case, even without them, useful inferences can be drawn.
IV. EMPIRICAL ANALYSIS
A. Non-Financial Characteristics of Companies Undergoing Special Insolvency
The manufacturing sector is predominant among companies applying for special administration, but other sectors-some appearing to be non-strategic-feature a larger employment share. A combination of large size and exposure to shocks likely explains the predominance of the manufacturing sector in extraordinary administration. However, as a share of employment, among the top sectors accounting for almost 60 percent of the population are transportation and storage, utilities, and administrative support. Many of these companies do not perform strategic roles in the economy, belonging to sectors such as publishing, textile, and private security services (see Annex I). 50 To obtain group-level data for the control group, the Orbis sample is restricted to the union of firms with consolidated accounts (categories C1 and C2 in Orbis) and firms with unconsolidated accounts which are not part of a larger group (Orbis independence indicators A+, A, A-, B+, B, B-and U). Any duplicated entries at the group-year level are resolved selecting the account with the highest degree of consolidation.
51 Danovi et al. (2018) analyze a sample of 3,000 reorganization cases in the period 2008-2015 (corresponding to about one third of the reorganization procedures (concordato preventive) in that period). However, information on effective recovery rates is only available for a limited number of cases; for those cases, secured creditors recover almost all the value of their loans, while the recovery rate for unsecured creditors ranges between 1 and 25 percent.
Sources: MED, Orbis, and IMF Staff calculations. Employment shares are based on the year prior to the application for insolvency regime (or the last year available in the data).
B. Financial Characteristics of Companies Undergoing Special Insolvency
Companies are overall deeply illiquid by the time they apply for the special regime. Companies tend to file for the special insolvency regime after experiencing 2-3 years of negative earnings. As shown in the text table and charts below, the group median interestcoverage-ratio (ICR) under the Prodi-bis regime is close to -0.5 percent 2-3 years before the start of the procedure, compared to a median ICR above 2 for the population of firms with more than 200 employees.
Moreover, these companies are characterized by poor balance sheets. In general, two years before the start of the insolvency procedure, groups that are admitted have 10-15 percentage points less net worth-to-assets than the population of Italian firms with more than 200 employees. About 25 percent of groups in the Prodi-bis regime and 20 percent of groups in the Marzano regime are already insolvent two years before the start of the procedure. This compares to only 2 percent in the comparison group.
Sources: MED, Orbis, and IMF Staff calculations. Notes: "t" indicates the opening time of the extraordinary administration. T-1 is not shown due to insufficient data. "All" refers to all Italian firms with more than 200 employees. Data for all firms is shown for both the average of 2000-15 and the year 2008 (the worst financial indicator levels that might be expected from this comparator group). 
Summary Statistics of Each Group of Companies
C. Uses of the Special Regime and Its Efficiency
Unsurprisingly, admissions to the two special regimes peaked after the global financial crisis and the Euro zone debt crisis. This is evident by looking at the number of admitted companies by group, which peaked in 2009 and 2013. The frequency of utilization of both procedures is positively correlated, indicating that macro shocks are affecting both medium and large companies.
The most likely outcome of the special procedure is the sale of the company, rather than restructuring. In about 95 percent of cases, the special insolvency procedure leads to the sale of the company, or its divisions, instead of a stand-alone restructuring. This suggests that the procedure serves to foster sales rather than carrying out the restructuring or internal recovery of enterprises.
The length of the restructuring or selling phase varies significantly. In most cases, the procedure abides by the deadlines set for the execution of the restructuring or selling program and produces the envisaged outcome (sale, in most cases) within a period of about two years on average for Prodi-bis and about three years for Marzano. However, extensions and changes in programs along the way can lengthen the procedure significantly. For instance, in the case of the Marzano procedure, one third of groups undergo the selling phase for longer than three years.
The subsequent liquidation phase is very lengthy. Following the sale of the companies, the remaining assets must be disposed, which usually takes longer than 8 years, above the average length of the ordinary bankruptcy procedure (fallimento). This is likely related to the Slightly more than half of the employees keep their jobs following the exit from the procedure. The transfer of employees via sales or restructuring averages 60 percent and 50 percent of employment at the time of application under the Marzano and the Prodi-bis procedures, respectively. In about 20 percent of the cases, more than 90 percent of employees are transferred.
A simple calculation suggests that the combined cost of the special regimes for creditors and the state during 2000-15 could have reached at least €19 billion. The dire financial situation of the companies when entering the regime, the length of time for resolution, and the prioritization given to job preservation suggest that creditors, and potentially the government, face large restructuring or liquidation costs. Given the lack of published data on credit recovery rates and sparse information regarding state aid support, or public funds used to support employment, for companies under extraordinary administration, a straightforward estimation of these costs is not possible. However, a proxy can be calculated from the balance sheet data available prior to insolvency. The assumption is that during their reorganization, companies are recapitalized so they are ready to be sold on a sustainable financial footing. In this case, the total cost of restructuring would amount to close to €19 billion, equal to the sum of: (i) the cumulative net income losses (or negative profits) incurred during the reorganization phase (€12 billion), and (ii) the net wealth needed to recapitalize company groups to a viable net worth-to-assets ratio (about €7 billion). 52 As a comparison, the cost of immediate liquidation would be only €3 billion, corresponding to the total negative net worth that creditors and original shareholders would lose.
Put another way, the inefficiency of the special regime can be seen through the high cost of preserving employment. The additional cost to creditors, original shareholders, and the state for preserving employment, compared to liquidating the firms, translates to an average cost per transferred employee of €420,000, equivalent to about 14 times GDP per capita.
The cost of the procedure is likely to be larger than the one calculated using this proxy approach and is not easily amenable to a cost comparison with the general regime. The cost per transferred employee does not include attendant costs to the procedure such as the contribution from the wage supplementation mechanism, CIGS (see Box 3). 53 Unfortunately, data regarding the use of CIGS for the specific cases under extraordinary administration are not available. Relatedly, it would not be straightforward to compare the cost of the procedure to the one from the general regime for two reasons: 1) the general regime is much more complex, offering many different options to bankrupt companies than the special regime. As such, it would not be correct to compare extraordinary administration to liquidation (fallimento) under the general regime since the special procedure is designed to preserve the enterprise; 2) Since extraordinary administration does not preserve the managerial team, management might have an incentive to avoid insolvency and hence prolong the period of poor financial performance. Alternatively, companies that would use the general regime could keep good managers who might continue managing the company in distress under restructuring procedures.
V. ASSESSMENT OF THE REGIME
The existence of a special regime for the insolvency of large enterprises is rare in the EU. Except for Italy and Croatia, there are no other countries in Europe where the size of enterprises requires a special insolvency process that is quite different from the general insolvency law. 54 52 It is assumed that companies require at least a 20 percent net worth to assets ratio to be financially viable, a commonly used threshold (see, e.g., IMF, 2016a). Note that the recapitalization needs resulting from this metric do not account for the potential reductions in the size of the balance sheet following the reorganization of companies, a feature which is unobservable in the database.
An argument can be made that the special regime achieves its objectives. Employment is largely preserved, part of the groups under the procedures are sold off relatively quickly, while other parts of the groups are liquidated gradually. It could be argued that the latter preserves values by avoiding fire sales-although, as noted, data on recovery rates are not publicly available-and keeps firm-specific tangible and intangible capital. But countering these arguments are the above-mentioned facts that the special rules of extraordinary administration lead to costly and lengthy procedures, undermine the protection of creditor rights, and open opportunities for potential interference in the insolvency of large enterprises.
The shortcomings of the regime can be seen in the following aspects:
•
Companies that are admitted into the procedure are deeply insolvent and illiquid. As shown in the previous section, the requirements for access to the procedure, in particular for the Prodi-bis law, do not guard against enterprises being in deep crisis at the onset of the procedure, making it costlier to restructure the company. As the law requires that the debts of the enterprise represent at least two thirds of the value of the assets or revenues, many businesses are in fact deeply insolvent in the balancesheet sense, and this could reduce their possibilities for recovery. 55 , 56 As shown in the previous section, at least 20 percent of the companies have negative net worth, already two years before being admitted into the procedure. The assessment of the "specific prospects of economic recovery" does not seem to establish a demanding threshold for access to the procedure. The effect of the procedure, therefore, is to allow the continuation of the enterprise, even in cases where that continuation may not be justified by an analysis of the viability of the business.
• Creditors' rights are sidelined. As the business continues, these enterprises will accumulate new liabilities, derived from the continuation of existing contracts with workers and suppliers, and new financing, frequently provided by the state. As the new liabilities take priority over the pre-existing claims, the mere continuation of the enterprise can result in large losses to pre-existing creditors, with no possibility of stopping the losses by forcing a liquidation of the business. This could lead to other perverse effects such as lower future investment, including in large enterprises. Moreover, the data show that most of extraordinary administrations end in a sale of the business or in a protracted liquidation of the assets.
• The cost of the procedure is large. The practice of extraordinary administration suggests that the most important function performed is that of guaranteeing, for a certain period, the maintenance of jobs in cases of failure of large enterprises, which typically receive intense public attention. The maintenance of jobs can be achieved by placing the losses on the pre-existing creditors, until the enterprise is restructured or, more often, sold to a third party. As shown in the previous section, the gross average cost per transferred employee appears to be very large. In the long run, the procedure cannot guarantee the maintenance of jobs, once the two years commitment period of the buyer lapses. The direct support of the state for maintaining jobs results in an additional collective cost (see Box 3) which adds to the general cost of the procedure while hampering a swift reallocation of workers to more productive uses.
• Cases of special administration can be connected to advantageous state aid. Extraordinary administration is often connected with state aid; the current laws have not been challenged before the ECJ, and they are very different in nature to the original Prodi law, which provided automatic advantages to the enterprises subject to the procedure. However, cases of extraordinary administration are frequently connected with special state aid provided to support business continuity. In these cases, state aid is communicated to the EC and is authorized if it complies with EC guidelines (see Box 2). Despite this, there are instances of illegal state aid being provided to enterprises in extraordinary administration.
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• The MED decisions are primarily based on the industrial and social policy of the government; the protection of creditor rights plays only a marginal role. Although the MED made efforts to increase the transparency of its decisions and internal processes, it is the design of the procedure itself that makes it subject to criticisms of political influence which could go beyond market considerations.
• The strategic relevance of some groups and companies that apply to extraordinary administration is doubtful. The thresholds of extraordinary administration imply that this procedure applies to medium-sized businesses in any economic sector, without any strategic relevance. Prima facie, it is difficult to justify the existence of a "public interest" in insolvency cases that involve medium-sized enterprises devoted to activities such as tourism or private security.
• The regime likely harms investment and credit growth. The regime sends a negative signal regarding the ease of doing business and investing in large enterprises, by subordinating private rights to broader social considerations, as creditor rights are disregarded to avoid the negative consequences of enterprise failure. This is macrorelevant not least because effective insolvency and restructuring regimes can facilitate credit growth, investment, and job creation while, as a general matter, larger firms may be more likely to be at the productivity frontier.
The regime itself deviates from international standards for insolvency. There are numerous differences between extraordinary administration and the recommendations from international insolvency standards, namely, the UNCITRAL Legislative Guide on Insolvency Law and the World Bank Principles for Effective Insolvency and Creditor Rights Systems.
Some of the deviations from the standard are structural, and deeply affect the design and operation of the insolvency process:
• The objective of the insolvency process. The fundamental assumption in extraordinary administration is that large enterprises deserve to be preserved. Although this can be a possible goal of insolvency, it should not be achieved at the expense of basic notions of viability and ignoring creditor rights.
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• The role of the public administration. International insolvency standards are premised on the idea that the process is overseen by a court and conducted by insolvency representatives of high professional standards. 59 The decisive intervention allowed by the MED is not in line with international standards, and illustrates a different approach to insolvency where the administration can take decisions based on noneconomic grounds, e.g. industrial and social policy considerations.
•
The deficit in creditor participation rights. As opposed to the standard, in extraordinary administration, creditors are not participants in the process, but mere bystanders of the attempts to preserve the business. 60 Creditors do not have a say in the commencement of the special insolvency process; do not have any influence in the selection of the extraordinary commissioner or the experts; cannot select any representatives to the surveillance committee, and their participation in the committee is limited; most importantly, creditors do not have a vote over the program to restructure or sell the company. Only in the cases where the extraordinary commissioner proposes a composition will the creditors have an opportunity to vote on issues that affect the satisfaction of their claims. 61 58 The UNCITRAL Legislative Guide discusses the possibility that the insolvency law includes the objective of preserving enterprises, but this should not be achieved at the expense of ignoring creditor rights or basic notions of viability: "adopting a reorganization-friendly approach should not result in establishing a safe haven for moribund enterprises: enterprises that are beyond rescue should be liquidated as quickly and efficiently as possible" (UNCITRAL (2004), 15-16) . 59 See UNCITRAL (2004), 33-35 (on the role of courts and insolvency representatives in the insolvency system). The World Bank Principles state that "Insolvency proceedings should be overseen and impartially disposed of by an independent court and assigned, where practical, to judges with specialized insolvency expertise. Nonjudicial institutions playing judicial roles in insolvency proceedings should be subject to the same principles and standards applied to the judiciary" (World Bank (2016) , Principle D.1.2). The World Bank Principles refer to countries where an administrative agency is in charge of applying insolvency law (e.g., Colombia): in those cases, the level of independence and accountability of staff charged with the application of insolvency law is the same as that of the judiciary. 60 The role of creditors is crucial in the international insolvency standard: see UNCITRAL (2004) 61 Moreover, the requirement of "specific prospects of economic recovery" is absent in the case of the largest enterprises (Marzano law).
The thresholds for the application of extraordinary administration do not correspond to the distinction in European standards for medium and large enterprises. Whereas the Marzano law covers large enterprises, the general regime for extraordinary administration is broad enough as to cover medium enterprises too: an enterprise employing 200 workers is a medium enterprise according to European standards. It is also hard to justify that a differentiated legal treatment should apply to a company depending on the fact that it has 199 workers or 201 workers. Moreover, the criterion of debt is based on a ratio between the amount of debt and the value of the assets or sales, which bears no relation with the size of the enterprise. In addition, these are not generally accepted metrics for the assessment of enterprise distress such as the most commonly used measures of interest-coverage-ratio or debt-over-EBIT.
VI. LESSONS AND RECOMMENDATIONS
The special insolvency procedure for large enterprises performed an important function during the industrial crisis affecting Italy in the 1970s. Given the inadequacy of the old insolvency regime, and especially its inability to preserve the going concern value of enterprises, extraordinary administration provided the only venue for the reorganization of businesses. In this respect, extraordinary administration acted as a precursor to the changes of the Italian insolvency framework, which eventually have resulted in much greater flexibility for the resolution of business distress.
62 Some of the technical innovations of extraordinary administration, such as the coordinated resolution of enterprise groups, still need to be incorporated in the general insolvency framework. In this regard, extraordinary administration has spearheaded some of the most important insolvency reforms in Italy.
Over time, extraordinary administration of large enterprises has shown many limitations and shortcomings. As discussed in the previous section, the special insolvency regime for large enterprises appears to be costly and have a poorly defined scope by covering medium-sized enterprises and all economic sectors, regardless of the strategic importance of the enterprises in question. The procedure assigns all the power to the public administration, and creditors are forced to be passive, with limited access to courts' protection. The procedure serves today as a shock-absorber, since it practically guarantees the continuity of the enterprise and the maintenance of jobs, at least temporarily, and thereby defusing the social tension in highly visible cases. However, the continuation of enterprises lacks a strict analysis of viability. By contrast, as the general insolvency regime continues to evolve, including not least after the October 2017 enabling reform, it offers a more balanced approach to the resolution of enterprise distress, including the possibility of continuing the business activity and restructuring business operations.
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Despite the initiatives of the MED to increase transparency of the process, there are still areas for future improvements. The MED has implemented a transparency plan, aimed at addressing governance considerations, based on clear and improved rules for the appointment improvements to concordato preventivo (reorganization) provide a modern framework for the reorganization of enterprises, equally suitable to the needs of large enterprises.
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• Most importantly, the insolvency of large enterprises should be subject to the control of the enterprise courts and creditors should have the power to decide the economic outcome of the process: liquidation, sale as a going concern, or reorganization of the enterprise.
• Other rules also need to be aligned with the general insolvency framework: the insolvency administrator should have the ability to renegotiate all contracts, including labor contracts, to achieve the restructuring of the enterprise. Secured creditors should not be subject to an indefinite stay of creditor actions and should be allowed to request the lifting of the stay when their interests are not adequately protected.
• It would be possible to maintain some special rules to protect public interest: for instance, the MED would be entitled to receive information and reports from the insolvency representative and could also have the role of selecting highly qualified insolvency professionals who would become part of a restricted list of potential insolvency administrators for large cases, to be appointed by courts following the generally applicable rules 72 .
The flexibility of the general insolvency regime could allow the resolution of complex insolvency cases within a shorter time frame than the one envisaged in the extraordinary administration regime which would result in savings for private and public creditors together with better economic outcomes.
Measures to improve social safety nets and labor market flexibility would address more directly the concerns over potential job losses. For instance, improving active labor market policies, strengthening the social safety net, and aligning wages with productivity at the firm level would help alleviate the long spell of unemployment following a downturn while supporting demand and reallocation of labor toward more productive sectors and activities.
Box 1. EU State Aid Rules and the Italian Special Insolvency Regime
The provision regulating state aid in the EU is codified under article 107 (1) The original Prodi law was subject to the scrutiny of the EC 1 and the ECJ. The analysis of the ECJ in the cases of Ecotrade 2 and Piaggio 3 concluded that the original design of the Prodi law was incompatible with the European rules on state aid. In particular, the analysis of the court in the Piaggio case concluded that: 1) the undertaking has been permitted to continue trading in circumstances in which it would not have been permitted to do so under the rules governing ordinary insolvency law, or 2) has enjoyed one or more advantages, such as a State guarantee, a reduced rate of tax, exemption from the obligation to pay fines and other pecuniary penalties or a de facto waiver of public debts wholly or in part, which could not have been claimed by another insolvent undertaking under the rules governing the ordinary insolvency law. The Commission's decision of May 16, 2000 also analyzed the distortions to competition created by the original Prodi law. As a result of the ECJ decision, the Prodi law was amended by removing the automatic admission into the procedure and the use of financial privileges.
However, the current model of extraordinary administration in the Prodi-bis and Marzano laws continues to provide opportunities for the provision of state aid. In fact, there are frequent decisions of the EC and judgments of the ECJ that refer to specific cases of extraordinary administration. Because of the connection between extraordinary administration and industrial policy, enterprises subject to the proceedings often receive special financial assistance through (bridge) loans or guarantees. If these financial transactions are conducted at more favorable conditions than prevailing in the market, they may constitute state aid and require the authorization of the EC.
The EC has a set of guidelines for the approval of state aid measures in favor of distressed companies. 4 The Communication from the Commission outlines the requirements for legal state aid: enterprises are eligible for state aid only when they have exhausted all market options and where the aid is necessary to achieve a well-defined objective of common interest. The state aid should help the enterprise return to viability, include burden-sharing, and contain distortions to competition. Note that there are less stringent conditions for liquidity assistance, especially for SMEs, and state aid to the steel and coal sector is excluded from the scope of the EC guidelines. 
Box 2. The Marzano Law Through the Parmalat and Alitalia Cases
The failure of Parmalat was at the origin of the Marzano law. Founded in 1961, the Parmalat Group became in 2003 the world's seventh largest food company. But in this same year, it was revealed that its subsidiaries' losses were disguised via deceptive accounting practices, leading to one of the most notorious financial scandals in Europe. Given the large undisclosed economic losses, the authorities took control of the group to rescue it and minimize the potential negative consequences on employment. However, instead of relying on the Prodi-bis law, the government decided to issue a decree-law to avoid the judicial observation phase given the uncertainty over the true state of Parmalat's financial standing. The government did not consider it appropriate to sell the Parmalat group, providing the Marzano law absolute preference to restructuring of the enterprise. In this way, Minister appointed immediately an extraordinary commissioner who started working on a restructuring plan. The restructuring program involved the creation of a foundation, acting as the sole shareholder of a new company, "new Parmalat", which included all assets and liabilities of the 16 companies admitted to the proceedings. The program was based on a composition with creditors who were compensated in full, either in cash or through shares in "new Parmalat". The company was ultimately acquired by the Lactalis group in 2011. The case is regarded as a success, as the liquidation of the company was avoided, although it is an atypical insolvency case given that the failure was due to fraud committed by directors.
The Alitalia failure introduced the option to sell a company undergoing a Marzano proceeding. Alitalia is the principal airline in Italy with a 49.9 percent participation of the state. The airline experienced substantial losses following stiff competition and rising fuel costs in 2007. When the state decided to improve the financial standing of the airline, the Marzano law was found inadequate, as it only foresaw a restructuring of the business when Alitalia required a quick sale to an investor group. The authorities introduced special amendments to the Marzano law which would apply to enterprises providing "essential public services" by enabling a sale at market price, maintaining public services, and providing a special regime for transfer of licenses and the agreement of the competition authorities. The extraordinary commissioner sold the profitable parts of the Alitalia business for 1.05 billion euros to CAI (Compagnia Aerea Italiana), a company created by several investors, which proceeded to merge with another company, Air One, in what became known as the "new Alitalia". The sale was criticized on several grounds, including for the cost that the taxpayers had to face, estimated at €4.1 billion (see Mediobanca, 2015) . Despite these efforts, Alitalia resumed making losses and was put under extraordinary administration again in May 2017. It then received a bridge loan from the government for €600 million, increased by €300 million in October 2017.
Box 3. Wage Supplementation Mechanisms (Cassa Integrazione Guadagni)
Casa Integrazione Guadagni (CIG) is a wage supplementation fund which provides cash payments to workers following reduced working hours or redundancies. CIG is administered by the National Institute for Social Protection (INPS), under the management of the Ministry of Labor. Entitled workers receive 80 percent of their average gross earnings of the previous 3 months, reduced by 20 percent after the first year, with time limits and caps on the amounts paid linked to the type of fund used.
CIG comprises two funds: 1) an ordinary redundancy fund (CIGO) which applies to temporary events of macroeconomic nature, not attributable to employers or workers, providing wage supplements for a maximum period of 12 months in 2 years, with a limit of 3 consecutive months; and 2) an extraordinary redundancy fund (CIGS), relevant for extraordinary administration proceedings, which applies to longer periods of shutdown of production-initiated by the employer-following industrial reorganization, sectoral shocks, or insolvency proceedings with continuation of the business activity. CIGS applies to companies with more than 15 employees (50 in case of commercial businesses), and to employees with more than 90 days of prior employment, with a benefit limit of 3 years over a period of 5 years in case of bankruptcy. To be activated, CIGS requires the Ministry of Labor's authorization on a case-by-case basis following negotiations between firms and trade unions. CIGS was reformed in 2015 as part of the Jobs Act where, among other things, an overall maximum limit of CIGO and CIGS support was set at 24 months over a period of 5 years.
1 CIGS is primarily employer funded. Contributions are directly linked to salaries and amount to 0.9 percent, of which 0.6 percent is remitted by the employer and 0.3 by the employee. In addition, an extra contribution from the employee applies when payment begins. The contribution increases with the duration of use of CIGS: 1) 9 percent, up to 52 weeks over a 5-year period; 2) 12 percent up to 104 weeks; and 3) 15 percent beyond the 104 weeks. When CIGS's funds are insufficient to compensate employees, the state steps in to supplement it with additional funds. _________________________ 1 The Jobs Act cancelled the use of CIGS for firms that have ended or about to end production, allowing it to be used only in cases of reorganization or financial and economic difficulties. The 2016 inter-ministerial Decree No. 950575 delayed the activation of this provision until 2018, conditional on the existence of good prospects for a rapid sale of the company. On September 13, 2018, the Council of Ministers decided to extend further this provision until 2020 under the so-called "Emergency Decree".
